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Introduction

Traditional international law vests in each state exclusive jurisdiction within its
territory, empowering a state to exercise supreme authority over all persons and things
falling within its territorial limitations to maintain peace, order and tranquility within
the realm. Endowed with this right a state is the sole arbitrator in the determination
of the quantity, composition and rate of growth of its population depending upon its
social, economic and political interests. Admittedly, under the concept of sovereignty
each state can adopt any policy towards its population as it likes unobstructed by an
external power as it is generally considered as a matter falling within the internal domain
of the state concerned to the exclusion of other states. However, as a state’s internal
policy in relation to these matters may bring it into serious conflicts with other states
which also have legitimate interests in the protection of the interests of their own nationals
or subjects when they are abroad, the population policy of a state becomes a matter of
profound importance both for a state and for the international community. Moreover,
it is well recognized that the sovereigns of today are no more sovereigns of the original
type: they can no longer stand alone. Interdependence and intervention are the keywords
in international relations of today. This has been explicitly said by Judge Alvarez
when he observed that: ‘“The general interest, the interests of international society must
constitute the limits of the rights of states and make it possible to determine whether
there has been an abuse of these rights™.1

Consequently, in recent years a body of international law has developed which is
designed to resolve international discord in relation to the matters which fall within the
scope of this article. But it must be emphasized at the outset that at the present time,
in spite of high spirited international declarations and conventions? regarding the legal
position of an individual, it has long been conceded that it is the prerogative of each
state to determine for itself and according to its own constitution and laws, who is
and who is not to be considered its national. Ties of allegiance, citizenship and nationality
generally provide a broad basis for legal and political relationship between the sovereign
state on the one hand and the citizen on the other. This legal relationship involves
rights and corresponding duties on both3 and creates a necessary foundation for respon-
sibility and protection.* Nationality or citizenship has normally been described as the
principal link between individuals and the benefits of the laws of nations® which, in
the opinion of the International Court of Justice, is a legal bond having as its basis
a social fact of attachment, a genuine connection of existence, interests and sentiments
together with the existence of reciprocal rights and duties.® Thus nationality is a legal
and political tie which binds the individuals to a state and renders them subject to
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its personal jurisdiction. Naturally, all questions relating to nationality, (including the
acquisition of its nationality through naturalization) are within the domain ‘reserve’
of a state which has absolute discretion to admit to its territory the nationals of another
state.” However, the rapid growth of industrialization and the transformation of the
ways of communication along with the migration of labour to achieve better opportu-
nities of security in life from one country to another, compelled the states to conclude
treaties related to trade, commerce and friendship with other states, in order to encourage
trade, commerce and intercourse amongst the people of different nations and thus allow
foreigners to become integrated in the economic and social, if not political life, of their
countries of residence. Becauseit is well recognised that apart from treaty stipulations an
alien has no enforceable legal right to enter into or reside on the territory of a foreign
state and every independent state by reason of its territorial supremacy as seen earlier,
has absolute right to permit or to prohibit the residence of foreigners within its
dominions as it deems fit.8 Hence, as a corollary to this rule, a state is competent either
not to receive aliens at all or admit them subject to certain conditions.® Vested with this
power a state is entitled either to grant or to refuse admission to foreigners who come to
seek it. The state immigration laws usually make admission of foreigners subject to the
conditions prescribed therein as the reception and expulsion of aliens is recognized as
a fundamental act of sovereignty.!® This view is universally supported by states, by
arbitral and judicial decisions and the opinion of the text writers. The English approach,
which is also the approach of all the British Commonwealth countries, is elaborately
discussed in the Musgrove v Chun Teeong Toy'! case where it was unhesitatingly and
candidly observed that: “there is no absolute and unqualified right of action on behalf
of an alien refused admission to British territory”. The Supreme Court of the United
States has also endorsed this idea when it held that: “it is an accepted maxim of inter-
national law that every sovereign nation has the power, as inherent in sovereignty
and essential to self-preservation, to forbid the entrance of foreigners within its dominion
or to admit them only in such cases and on such conditions as it may see fit to prescribe”.1?

It is now settled that not only the admission of foreigners but also their rights are
subject to the constitutional guarantees provided in the municipal laws of states where
they presently reside. Thus all matters concerning nationality (including the acquisition
of nationality through any mode of naturalization), the rights of aliens or non-nationals
after their admission to the territory, to hold any property or carry on for gain any trade,
business, profession, employment or other occupation are controlled completely and
exclusively by the internal laws of each sovereign state. Hence, it is for municipal law
and not for international law, to determine all the questions and unless a state fails to
measure up to minimum standards of civilized conduct in its treatment of aliens,
it does not commit an international delict.

Citizenship or nationality

In spite of the International Convenant on Civil and Political Rights!3 adopted by the
General Assembly of the United Nations, which provides in Article 24 that “every child
has the right to acquire a nationality”, this does not mean as Professor Jessup, a former
Judge of the International Court of Justice puts it, that the individual is entitled to a
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particular nationality “regardless of reasonable qualifications such as his identification
with a particular community through ties of birth, place, blood or residence”.14 It has
further, been defined by Hyde as the relationship between a state and an individual
which is such that the former may with reason regard the latter as owing allegiance to
itself.15 Because “allegiance is the mutual bond and obligation between the king and his
subjects because they are bound to obey and serve him . . . . 16

As stated earlier that it is a universally accepted principle that each state has un-
qualified liberty to determine who is and who is not its national. The same view was
adopted by the Hague Convention of 1930, on Conflict of Nationality Laws which
provides in Article 2 that “any question as to whether a person possesses the nationality
of a particular state shall be determined in accordance with the law of the state”.1?
Consequently it is for every state to settle by its own legislation the rules relating to the
acquisition of its nationality and confer that nationality by naturalization granted by
its own organs in accordance with legislation. This rule, however, does not endow a
state with a power to confer its nationality by means of a law or an administrative act
on the subjects of other states or on all persons entering its territory without their
requests. Thus we can hold that independence does not mean unlimited liberty for a
state to do what it likes to do without any restriction whatsoever. In other words, it can
be said that though questions relating to nationality are primarily a matter for the munici-
pal law of each state, they are nevertheless governed to a large extent by the principles of
international law.

Acquisition
(i) Acquisition of Zambian nationality by birth

The jus soli and jus sanguinia are two methods which the states generally apply for
conferring a particular nationality upon an individual. The jus soli is the rule under which
nationality is acquired by the mere fact of birth, within the territory of the state irrespec-
tive of the nationality of the parents. On the other hand, under the system of jus sanguinis
the children acquire the nationality of their parents irrespective of their place of birth.
While Zambia, like many of other Commonwealth countries has accepted the jus soli
as a principal method for conferring nationality upon children born in Zambia after the
commencement of this constitution, whose father is an established resident at the
time of his birth.1® The term “established resident” has been defined in Article 12(3)
of the Constitution (that for the purpose of this part *‘established resident’ means
in relation to any date, a person who is not a citizen of Zambia or a prohibited immigrant,
under any law and who has been ordinarily and lawfully resident in Zambia for the
period of four years, immediately preceding that date”.

Provided that no period during which a person: (i) has been confined in a prison
consequent on a sentence of imprisonment imposed by a court which sentence has not
on appeal or review been quashed or varied to a fine, (ii) has been an inmate of a mental
institution or, (iii) has remained in Zambia as a visitor or in terms of statutory permit
allowing such person for a limited period only so to remain; shall be counted for the
purpose of this definition.



190 LAW IN ZAMBIA

A person born in Zambia after the commencement of this Constitution whose father
is an established resident becomes a citizen of Zambia at the time of his birth, ceases to
be a Zambian upon attaining the age of twenty-two years, unless (a) after attaining
the age of twenty-one years, he makes an application to the Citizenship Board,!® in such
manner as may be prescribed by or under an Act of Parliament, for the confirmation
of his citizenship and such application is granted; and (b) he renounces his citizenship,
if any, of a country other than Zambia within three months of his being notified that his
application for the confirmation of his citizenship has been granted. It must be noted,
that the aforesaid provisions do not apply to any person who under the law of any other
country other than Zambia, is, on attaining the age of twenty-one years, not a citizen,
and is not or was not at any time before that age entitled to be registered as a citizen
of that country.20

By descent

In addition, provisions have been made to confer the nationality of Zambia upon
a person born in or outside Zambia after the commencement of the Constitution at the
date of his birth if on that date at least one of his parents is a citizen of Zambia.2!

Thus we can summarize that the original citizens of Zambia (leaving aside nationals
by registration or otherwise, which we shall discuss later on) are those persons, firstly,
who immediately before the commencement of the Constitution were the citizens of
Zambia and continue to be the citizens of Zambia ;22 secondly, persons born in or outside
Zambia after the commencement of the Constitution if at the date of their birth at least
one of their parents is a citizen of Zambia and, finally, those persons who are born in
Zambia after the commencement of the Constitution and whose fathers are established
residents, subject to the conditions discussed above.

In addition, to the aforesaid modes for the acquisition of nationality on the basis
of birth, there are other methods, through which a born citizen in one state obtains the
status of an adopted citizen of another state. The procedure by which such nationality
is acquired is known as naturalization and stems from an express act of an individual
combined with an express grant by the state concerned. It is a matter regulated by each
state according to its own conception of the degree to which its national interest shall
be promoted by extending its nationality to outsiders.2® These methods may be described
as the acquisition of a specific nationality either by adoption or by registration.

By adoption

It is universally recognized that under the legal systems of those countries which
accept the institution of adoption, a child acquires the nationality of his adopter if he
was not a national at the date of such adoption. Accordingly, the laws of Zambia have
specific provisions incorporating non-Zambians amongst Zambians by way of adoption.
Thus, the Citizenship Act 1975 explicitly states that a child adopted under the provisions
of the Adoption Act 24 shall, if he was not a citizen at the date of such adoption, become
a citizen by adoption on the date of such adoption if the adopter or in the case of a joint
adoption, one of the adopters was at the date of adoption a citizen.28
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By registration

Besides this, provisos have been included in the Constitution as well as in the
Citizenship Act enumerating the persons who are entitled to apply to the Citizenship
Board to be registered as citizens of Zambia or for the confirmation of citizenship as the
case may be. Consequently, Part IV of the Citizenship Act read with Articles 8 and 9
of the Constitution makes it evidently clear that the Citizenship Board may cause any
person not of full age who is the child of a citizen of Zambia to be registered as a citizen if
the application has been made in the prescribed manner by a parent or guardian of such
person.2® Moreover, when the board is satisfied that any person not of full age has
associations by way of descent, residence or otherwise with Zambia which would justify
his registration as a citizen, it may cause such person to be registered as a citizen.?’
Again, a child of an established resident under Article 7(1) of the Constitution has to
apply to the board under the provisions of Article 7(2)(a) of the Constitution and section
14(1) of the Citizenship Act in such manner as prescribed by law, producing such evidence
in his application before the board with regard to the renunciation of his citizenship of a
country other than Zambia as is required under the law. Similarly any woman who is or
has been married to a citizen of Zambia and had been ordinarily resident in Zambia for
a continuous period of not less than three years after such marriage may also apply for
registration as a citizen in a prescribed manner, with evidence to the satisfaction of the
board that she has renounced her original citizenship of a country other than Zambia.28

In addition to these specified persons, any person who has attained the age of twenty
one years or is a woman who is or has been married; and has been ordinarily resident
in Zambia for a continuous period of not less than ten years is entitled to apply to the
board for registration as a citizen in such a manner as the law prescribes. However,
the board may grant the application for registration of such person provided it is satisfied
that the applicant is a person of good character; has an adequate knowledge of the English
language or any language commonly used by the indigenous inhabitants of Zambia;
intends after granting of his application to continue to reside in Zambia; enters or
continues in service of the government; is willing to renounce his citizenship which he
may possess and had not been refused registration as a citizen within the period of five
years immediately preceding his application.?® Besides, any person born in Zambia before
the commencement of the Constitution whose father was not a citizen at the time of his
birth and who ceased to be a citizen by reason of his failure to renounce his citizenship
by descent—may make an application to the board for registration as a citizen; and the
board may grant such application upon the condition that he should produce the
certificate of renunciation of his original citizenship within three months or the extended
period from the date on which he is notified that his application has been approved or
granted.?® But where an applicant, under the law of a country other than Zambia,
cannot renounce his citizenship, in such cases the applicant need not renounce his
nationality, he may only be asked to make such declaration concerning his citizenship
in a manner as the law prescribes.3! It should be noted, that the board would not entertain
any application of registration as a citizen made by or on behalf of any person who is
adjudged under any law of Zambia or otherwise declared to be of an unsound mind.3?
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By special provisions

Furthermore, section 13 of the Citizenship Act 1975, authorises the president, the
chief executive to cause any person to be registered, as a token of honour, as a citizen,
who in his opinion, has done signal honour or rendered distinguished service to Zambia.
The Act further provides that the president may also cause any person who is not other-
wise entitled or eligible for citizenship, to be registered as a citizen of Zambia taking into
consideration the special circumstances of the person concerned. Similarly, the Con-
stitution includes in Articles 9(a) a stipulation which endows parliament with making
provisions for the acquisition of citizenship of Zambia by persons who are not otherwise
eligible to become citizens of Zambia.

Admittedly, the president representing the state as a whole is fully competent in
conferring the citizenship of Zambia upon any person who is not otherwise eligible to be
a citizen either alone—exercising his own residuary powers or in consultation with
parliament, but where he alone causes any person to be registered as a citizen of Zambia
who, in the opinion of the Citizenship Board, is not fit to be registered as a citizen, a
dispute may arise between the executive and the board which has to determine the
questions related to citizenship in accordance with the provisions of the Act, because the
board’s decision is final and is not subject to appeal or review in any court. It is therefore
suggested that a new mechanism should be evolved in order to avoid any conflict and
to the satisfaction of all the parties concerned.

Loss of citizenship

By acquisition of another nationality
A Zambian citizen of full age and capacity who acquired the citizenship or nation-
ality of a country other than Zambia by some voluntary or formal act other than marriage
or who does any act indicating his intention to adopt or make use of such other nation-
ality ceases to be a citizen of Zambia.33 The provisions have been incorporated in the
Citizenship Act to cover such cases where the persons holding dual nationality under
Article 6 of the Constitution shall cease to be the citizens of Zambia upon attaining
the age of 22 years unless after attaining the age of 21 years they renounce their citizenship
of other countries or any claim thereto in a manner as prescribed by law.34 Similarly,
as stated earlier, a person who is a citizen by virtue of Article 7(1) read with Article 7(3)
of the Constitution shall cease to be a citizen if at any time he acquires, otherwise than
by voluntary act, the citizenship of a country other than Zambia and does not within one
year of acquiring that citizenship renounce his citizenship of that country take the
allegiance and make and register a declaration of his intention concerning residence as
required by law. Again a person to whom the provisions of paragraph (a) and (b) of
Article 11(3) of the Constitution apply shall cease to be a citizen at the expiration of three
months (unless the period has been extended) after he becomes a citizen unless he re-
nounces his citizenship of a country other than Zambia, takes the oath of allegiance and
makes and registers a declaration of his intention concerning his residence in accor-
dance with the law in force.

Notwithstanding, all these provisions which have detrimental effects on the citizen-
ship or nationality of the persons concerned, provisions have been made to give relief
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to such persons if they can satisfy the board that at the time of cesser of their citizenship
of Zambia they were not aware of such cesser. In those circumstances the board may ask
them to make application for the restoration of their Zambian nationality.3°

By renunciation of citizenship

The Citizenship Act very explicitly provides on the question of renunciation of
citizenship by a national of Zambia by section 23(2)(a)(b) that a citizen of full age and
capacity and who possesses dual citizenship is entitled to renounce his Zambian nation-
ality or who satisfies the board that he will after renouncing his citizenship of Zambia,
become a citizen of another country. In order to satisfy the board of his intentions,
the applicant must make a declaration in a prescribed manner which may be registered
with the board. The board was empowered, however, to decline the registration of such a
declaration of renunciation of citizenship during the war in which Zambia was recently
engaged.3® Similarly, the Constitution of Zambia under Article 9(c) vests in parliament
the power to make provision for the renunciation by any person of his citizenship of
Zambia. Notwithstanding, that no provision has been made in the Act itself dealing with
such cases where minors have become Zambian nationals by inclusion in the certificates
or registration or naturalization granted to their responsible parents or guardians, it is
supposed that the general principles of law will prevail and such persons shall be allowed
to renounce the citizenship of Zambia after the attainment of full age and capacity
subject to the conditions laid down in the law.

By deprivation
Naturalization or confirmation of its nationality upon aliens is an attribute of
sovereignty, and each state has to decide through its own legal procedure who could be
made its national. Similarly deprivation of its nationality also belongs to the exclusive
power of the state which alone is responsible to determine under what circumstances a
person can be deprived of its nationality. Because the questions related to nationality
are, in principle, within the domestic jurisdiction of each state which has to decide it
according to its own laws. Under the Citizenship Act of Zambia, the board may deprive
any citizen (other than a citizen to whom the provisions of Article 5, 6 or 7(1) read with
7(3) of the Constitution apply) of his citizenship of Zambia, if the boardis satisfied that the
citizen has shown himself by act or speech to be disloyal or disaffected towards Zambia
or the citizen unlawfully traded or communicated with the enemy, in any war in which
Zambia was engaged, or, been engaged in or associated with any business that was to
his knowledge carried on in such manner as to assist an enemy in that war, or, if the citizen
has been absent from Zambia for a continuous period of seven years without registering
with a Zambian consulate in a prescribed form or making a declaration by notice in
writing to the board with respect to his intentions for retaining his Zambian nationality
or if the board found that the registration as a citizen was obtained by means of fraud,
false representation and concealment of any material fact or through some other corrupt
practice or where the citizen, to the satisfaction of the board, has been guilty of currency
smuggling or of harbouring criminals or prohibited immigrants.3?

In addition, the president may also deprive a person of his Zambian nationality
on whom he had conferred it as a token of honour, if, at any time, the president decides
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that his continued citizenship of Zambia is not conducive to the public good.38 Besides,
the Constitutions also has provisions which empowers parliament to make laws for depriv-
ing any person of his citizenship of Zambia provided that a person who is a citizen by
virtue of Article 5 and was a citizen of Zambia before the commencement of this
Constitution otherwise than by registration or naturalization and any person to whom
the provisions of Article 6 or Article 7(1) read with Article 7(3) apply, shall not be depriv-
ed of his Zambian citizenship except upon the ground that he is a citizen of a country
other than Zambia.3® Finally parliament may deprive Zambian nationality of a person
who has renounced it voluntarily.40

It must be noted, that while the Citizenship Board has becn given wide powers to
deprive a person of his Zambian nationality, it shall not act unless it is satisfied that it is
not conducive to the public good that such person should continue to be a citizen. Again
before making such order the board shall give notice in writing to the person concerned
furnishing him with the grounds on which such order is going to be made against him
and of his right to have his case referred for inquiry. If the person concerned so decides
to apply for an inquiry within the specified period and in such manner as prescribed,
the board shall refer the case for inquiry and report to a commissioner appointed by the
board for the purpose. The commissioner so appointed shall enjoy all the powers,
rights and privileges of a commissioner appointed under the Inquiries Act and shall
summon people to give evidence at the inquiry. The Act is very specific about the
qualifications of a person to be appointed as a commissioner when it says that no person
shall be qualified for appointment as a commissioner “unless he is or has been a judge
of the Supreme Court or the High Court”.4!

Zambian naturalization and international law
In the present state of international law, it has been well recognized that all questions
relating to nationality are, in principle, within the domain of exclusive domestic jurisdic-
tion. But since the nationality law adopted by one state affects the interests of the citizens
of other states as well, it cannot claim that the rules it has laid down are entitled to
recognition by other states unless it has acted in conformity with the general principles of
international law.42

The Zambian laws of nationality or citizenship are fully consistent with the principles
of law generally recognized with regard to nationality. As stated earlier, two methods
jus soli and jus sanguinis are normally applied by states for conferring a particular nation-
ality upon an individual. The Zambian laws are well aware of them and have applied them
in practice. They do not impose compulsory naturalization upon adults and the qualifica-
tions which they require are reasonable. Even in the case of those persons who hold
dual nationality and who cannot renounce their original nationality, the approach is
very liberal. They are not supposed to renounce it but merely to make a declaration
regarding that citizenship.*® Even in case of deprivation the individual concerned is
informed of the grounds on which the order is based. He is entitled to apply for inquiry
within the specified period and the board is bound to refer his case to a commissioner
appointed by it, who will hold the inquiry in the same way as a commissioner
appointed under the Inquiries Act does. He can summon the witnesses to appear before
him to give evidence on the matter.
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Immigration
Immigration generally includes admission, expulsion, detention, deportation and ex-
clusion of aliens and is controlled by the immigration and deportation law. Therefore,
the term immigrant is defined as a person who removes himself from one place and
enters into another country with the intention of settling there either permanently or for
a short period44 unless he can bring himself within one of the exceptions. In other words,
in ordinary parlance, immigration connotes entrance into a country of a foreigner for
the purpose of residing in it more or less permanently. Besides it is uncontroversial
that every sovereign nation has the power as inherent in sovereignty and essential to
self-preservation for forbidding the entrance of foreigners within its dominions.4®
This stems from its authority as a sovereign nation and its authority over commerce
with foreign nations. Consequently under the accepted principle of international law
and domestic law, a sovereign power has wide discretion in determining how long and
under what conditions an alien may be allowed to remain within the country, a discretion
with the exercise of which the courts will not interfere since an alien has no legal right

to enter into another country without leave and, having entered, he has no right to have
his stay extended.

Admission to Zambia

In Zambia, it has always been held that an alien has no enforceable legal right to
enter the country without previous permission granted by the minister of home affairs
who is the minister responsible for the immigration and deportation law in Zambia.
The Immigration and Deportation Act, 1967, chapter 122 of the Laws of Zambia,
administers the entry of non-Zambians into the country allowing them to stay for a
specified period. The main object of this Act is to regulate the entry into and the remaining
within Zambia of immigrants and visitors, and to provide for the removal from Zambia
of criminals and other undesirable persons whose presence may endanger the security
of the country.

Accordingly, every non-Zambian, entering into Zambia, by aircraft, train, vehicle
or vessel has to present himself before the nearest immigration officer who may examine
anybody whom he reasonably suspects to be a prohibited immigrant as described in the
second schedule and ask for his passport for the purpose of ascertaining his identity,
the object of his entry and nature of his claim to remain in Zambia.48 In certain circumst-
ances when a person either does not have bona fide permit to remain in Zambia or is a
holder of a visiting permit only, an immigration officer may by notice in writing require
such person to appear before him at such place, time and date as specified in the notice.4?
Furthermore, special precaution is taken with regard to certain groups of people who are
either not allowed in the country or are allowed subject to deposit of caution money as
a condition of their remaining in Zambia or furnish such guarantee which the chief
immigration officer may think proper in lieu of such deposit.#® Thus the treatment of
aliens in respect of entry is of lower standard than that accorded to nationals, while
nationals enjoy an inherent right of entry, the rights of aliens are subject to varying degrees
of limitations in regard to entry.
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‘Who may be allowed to enter

It is known that states in modern times do not live in isolation and conclude interna-
tional agreements, pacts and treaties with other members of the international community
in order to promote trade, commerce and understanding among the people of different
nations. As these transactions deeply affect individuals, so states normally allow the
Rationals or subjects of other states to settle down in their territories subject to the
conditions prescribed in the national laws and statutes. Accordingly under the provisions
of the Immigration and Deportation Act, the chief immigration officer may issue an
entry permit to any person who has applied in accordance with the law and who in his
opinion, is not a prohibited immigrant; has an adequate knowledge of English language
or of any language commonly used by the indigenous inhabitants of Zambia, intends to
stay in Zambia for more than three months and belongs to a class set out in the first
schedule. The Act further states that the chief immigration officer may also issue an
entry permit in favour of an alien in respect of whom the minister so directs.4® In addition,
an immigration officer may on receiving an application in writing, issue a visiting visa
or study permit in favour of an applicant or a temporary permit to a prohibited immigrant
or where the minister directs him for issuance of a temporary permit in favour of a
prohibited person.3°

It can be concluded that in contrast to the cases of nationals who can remain in
Zambia for as long as they please, aliens may only be allowed to do so for the duration
of their permit to stay and subject to conditions that may be prescribed in the permit.
Thus entry permits are quite distinguishable from permits to stay. Evidently, while
entry permit holders acquire the right of entry, the length of their stay in Zambia is an
entirely separate matter, depending upon the discretion of the minister. Besides it ceases
to be valid if the applicant fails to enter into Zambia within six months from the date of
issuance of the permit or such other date as the chief immigration officer may endorse
thereupon or if the holder remains away from Zambia more than six months without
notifying the chief immigration officer in writing that he proposes to return to Zambia or
where an immigrant remains away from Zambia for a period exceeding twelve months.51

Consequently, an immigrant even after obtaining an entry permit has no right to
stay in Zambia and in reality he merely has a licence which can be revoked or withdrawn
at the pleasure of the home affairs minister if in his opinion a specific immigrants’
standard or habits of life are undesirable in relation to the security of the country.

Who may not be permitted to enter

Aliens, who shall be denied to enter Zambia, include, inter alia, those who are infec-
ted with a contageous disease or likely to become capable of transmitting to any other
person such disease; prostitutes or persons who live upon the earnings of prostitutes;
persons previously deported or barred from Zambia; vagrants without sufficient funds;
those who have violated any provisions of the Act or regulations made thereunder or
have failed to comply with any lawful requirement made under this Act or regulation
framed thereunder; those who have been convicted of a violation of any law under the
law of any other country; persons whose permits to stay in Zambia have been revoked;
persons who do not have proper travel documents; persons whose permits to remain in
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Zambia have become invalid and finally persons who are not in the opinion of the chief
immigration officer, of good character.52

Rights and duties of aliens

It has long been settled that as soon as an alien enters into a new state he comes
immediately under the territorial supremacy of the state he enters and tacitly submits
himself to the laws of the country in the same way as the citizens of that state unless he
belongs to the class of those persons who enjoy extra-territorial rights. Consequently he
enjoys protection for his own person, his family and effects, as long as he remains there53.
Admittedly, in the former days, aliens were deprived of certain rights including taking
up trades occupations and professions but with the rise of constitutionalism and the
growth of liberal ideas, modern states generally do not discriminate between aliens and
nationals on the basis of race, religion, colour, or sex and extend constitutional guarantees
to aliens in the same way as they do in the case of nationals. Thus, as under the laws of
England and the constitution of the United States, aliens are entitled to various benefits
and constitutional guarantees. The constitution of Zambia also entitles the aliens to the
fundamental rights and freedoms of the individual without making distinction between
an alien and a national. We shall now examine briefly the ways in which national laws
affect the property rights of aliens, their civil, cultural, religious and political rights and
finally their right to engage in occupations of their own choice.

Property right

Admittedly, under the common law system rights of ownership in the real property
are determined by the law of the state where it is located because an interest in the soil
requires a permanent allegiance. Thus under the common law there could be no inherit-
ance by, from or through an alien for the reason that he had no inheritable blood,
yet an alien was allowed to acquire property in goods, money and other personal
estate which includes the right to bequeath or convey it to another®® and to receive it
as a next of kin®® or as a legate.5¢ He was also entitled under the common law to take
lands by purchase,57 grant conveyance®8 or device®® though not by the operation of law
or descent unless a government grant was made to an alien and his heir. In order to re-
move discrimination between citizens and foreigners based upon alienage and for the
growth of international commercial intercourse between nationals of different states,
laws have been modified. Consequently, under the present laws of the United Kingdom
an alien can acquire, hold and dispose of real property in the United Kingdom and
personal property of every description in the same manner as a British subject®® and a
title to real property in the United Kingdom and personal property of every description
can likewise be derived through, form or in succession to, an alien.®! Though chapter
III of the Constitution of Zambia which deals with the fundamental rights and freedom
of the individual does not explicitly provide for the acquisition and possession of property,
yet it entitles an individual not to be deprived of his property® which includes the
right of an alien to acquire and hold the property of any description in the same manner
as the nationals of Zambia do.

Religious and cultural rights
Acknowledging the prosecution and punishment of people in the past for their
different ways of worship which forced them to leave their homelands to escape from
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tyranny and oppression and to seek shelter in those states where they had no fear of
being prosecuted or discriminated for their beliefs, the modern society has accepted
the notions like freedom of religion and culture as basic 1ights of each and every indivi-
dual. Consequently, the constitutions of the various countries have enshrined these
liberal ideas in the Articles and made them justiciable.®® The Constitution of Zambia
has also accordingly incorporated the right to freedom of conscience which provides
that no individual shall be hindered in the enjoyment of his freedom of conscience
which includes freedom of thought and of religion; freedom to change his religion or
belief, and freedom, either alone or in community with others and both in public and
in private, to manifest and propagate his religion or belief in worship, teaching, practice
and observance.®* Thus every individual in Zambia is free to profess, practice and pro-
pagate his religion without being hindered by any other person or state. In addition
the Constitution grants each and every religious community or denomination a right to
establish and maintain religious institutions for instructions of persons of that community
or denomination in the course of any education provided by that community or deno-
mination. 85

As corollary to this freedom of conscience, the Constitution further protects freedom
of expression which specifically says in Article 22(1) that: “except with his own consent
no person shall be hindered in the enjoyment of his freedom of expression, that is to
say, freedom to hold opinions without interference, freedom to receive ideas and informa-
tion without interference (whether the communication be to the public generally or to
any person or class of persons) and freedom from interference with his correspondence’.

Right to form associations or unions and freedom of movement

These rights have been granted and protected under the Constitution without
discriminating between nationals and other inhabitants.%¢ The right to form associations
or unions includes only such associations that are formed for lawful purposes.®? Besides
the word “form” includes not only the right to start an association but also to continue
it®8 or to refuse to be a member of an association if he so desires.®® The Constitution
is very clear so far as the second part is concerned which states that no person shall be
deprived of his freedom of movement which means the right to move freely throughout
Zambia, the right to reside in any part of Zambia, the right to enter Zambia and immunity
from expulsion from Zambia.?® It is necessary to mention that this freedom of movement
granted by Article 24(1) is quite different and does not refer to “personal liberty” protec-
ted under Article 15. In addition, it should be noted that all these rights guaranteed by
the Constitution are not absolute. Like other constitutional guarantees they are limited
and restricted to certain conditions for the maintenance of public safety, order, morality?
and health. Besides, if the interests of defence demand that these rights should be curtail-
ed, the state, as the supreme power, has the right to intervene and curb these rights in
order to maintain peace, order and tranquillity within its frontiers.

Judicial rights

It is the general rule that an alien, who is sui juris and is not specifically disqualified
by law of the state where he permanently or temporarily resides, has the right to appear
as a litigant to vindicate his right and seek redress against the wrong done to him.??
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This right is not a creation of municipal law (though most municipal systems endorse
it) but of international law as it stems from the theory of exhaustion of local remedies.
Apparently, therefore, an alien has a right to bring actions to protect his interests in
real as well as personal properties. He may further be allowed to maintain action ex
contractu.”® ex delicto™ or an action granted by statute?® unless the statute specifically
excludes aliens or provides that it applies to citizens only.78

Right to en gage in trade, occupation or profession

Aliens who are not prohibited immigrants and entered Zambia with valid documents,
are entitled to engage in any trade, occupation or profession. No learned profession is
closed to aliens provided they have the requisite qualifications prescribed for admission
to the profession or calling. However, while aliens cannot be denied from engaging in
a trade, occupation or profession as a class, the state is competent to regulate in such
cases where the calling or occupation is one which, though lawful, is subject to abuse
and likely to become injurious to the community.?” Similarly, if the work, though
private, is such that the exclusion of aliens is in fact necessary for the protection of public
welfare, such exclusion is within the police powers of the state.’® Thus an alien or a
class of aliens may be subjected to certain restrictions which the executive may impose
in the public interest but the statutory rights of the lawful aliens to the equal protection
of their rights cannot be denied.

Political rights

It is a well-established fact that although aliens have acquired numerous rights in
recent years on the strength of conventions, treaties and national laws guaranteeing them
equal protection of the laws, they still suffer from inherent disabilities and disqualifi-
cations which are closely associated with the notion of alienage. Consequently aliens
are not entitled to exercise franchise as an elector at national ?®or local government
elections.8? They are also ineligible for election as members of parliament or as members
of local councils.

Duties

It is generally recognized that mere entry into a state subjects an alien to the
territorial supremacy of the receiving state unless he is a member of the diplomatic
community which enjoys certain privileges over others under international law. He,
therefore, falls immediately within the jurisdiction of the territorial state along with
other citizens although he remains at the same time under the personal supremacy of
his home state. This means that he comes under its own laws and is supposed to obey
and honour them. He is also liable to pay all the local rates, fines and taxes8! and can
be asked to serve in the local police and in the fire brigades, under the same conditions
as citizens, for the purpose of maintaining public order and safety, similarly, in the
case of an outbreak of an infectious disease the administration can remove aliens in the
same manner as it does its own citizens from affected areas without taking into considera-
tion their alienage. In consequence of the protection afforded to an alien for his person,
property and effects by the local state, he is expected to owe allegiance, for the duration
of his residence, to the state within the territory of which he resides and refrain from
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committing or perpetrating any act which may be considered as an offence under the laws
of that state.5?

The treatment of aliens and international law

It is evident from the aforesaid discussion that the Zambian legislation, in relation
to the treatment by a state of aliens who have been admitted to its territory, is clearly
consistent with the requirements of international law. The constitution—the supreme
law of the land without discriminating between aliens and nationals—confers upon each
and every individual the fundamental rights and freedoms irrespective of his race, place
of origin, political opinions, colour, creed or sex. It gives every person liberty and security
of the person, his family and effects so long as he lives in Zambia. It further assures him
about his freedom of conscience, of expression and his right to assemble and move
freely throughout the territory of Zambia subject to certain conditions. Finally it
endows him with a right to acquire, possess and dispose of the property of any description
in the same manner as Zambians do.

The exclusion of aliens from the enjoyment and exercise of purely political rights
is not contrary to the principles of international law as it is an almost universal practice
for states to deny foreigners participation in the government of the state or election as
members of parliament or as officers of local governments. Moreover, a state as sovereign
entity is fully competent to impose restrictions on the right of aliens to participate in
certain occupations or professions without violating any rule of international law.
Admittedly it may constitute a breach of international comity and give justification
for diplomatic remonstrances but there is no violation of international law because all
matters relating to the treatment of aliens are within the domain of exclusive domestic
jurisdiction of the state concerned.

Deportation
General

The right of a state by virtue of its territorial supremacy, to deport an alien whose pre-
sence in the country is or is deemed to be detrimental to its peace, order or good govern-
ment or to its social or material interests, is as absolute and unqualified as the right to
admit or receive an alien in the country. It matters not whether the alien is only on a
temporary visit or has settled down permanently pursuing his profession or calling
peacefully on its territory. In addition, the receiving state is fully competent to circum-
scribe his activities or liberties so long as he remains there. The executive is further vested
with absolute and unfettered discretion to deport, at pleasure, even a friendly alien
when the security of the state is involved, since the foreigners are not the part of the
nationals and their reception into the territory is a matter of grace or tolerance which
does not create any obligation on the state to permit them to continue to reside on its
territory. Moreover, the droit de conservation or law of preservation makes the de-
portation of aliens legitimate when the very existence of the state is in danger. Thus,
while every state, unquestionably, has a fundamental right to its existence and develop-
ment, and also to the integrity of its territory and the exclusive and peaceful possession
of its dominions, a question generally arises whether the expelling state has acted in good
faith in deporting an alien on the grounds of self-protection or public interest and welfare ?
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Admittedly, the very vagueness of the notion of public order or welfare of the state
gives the executive absolute and uncontrollable power to deport obnoxious aliens whose
continued presence in the territory is found to be injurious to the public interest. It is,
however, expected that a state which expels an alien will not abuse its inherent and
inalienable right by proceeding in an arbitrary manner.8% Hence the distinction between
discretion and arbitrariness must be kept alive while dealing with such problems. While
a state can deport justiciably all alien enemies residing or staying temporarily within its
territory during the time of war, it cannot make such an order deporting an alien in time
of peace unless it is based on reasonable grounds and executed reasonably because such
right is “of a very high nature” and the justification of its exercise must be “‘great and
convincing”.84

Additionally, with the disappearance of despotic rule from various countries and
the advancement of constitutionalism guaranteeing individual liberty and freedom of
opinion and speech, deporting of aliens has become less frequent. As a consequence of it,
the national laws of various countries have incorporated in their provisions the grounds
for which an alien can be deported.83 These curtail the absolute discretion of the executive
in this matter and protects the aliens against arbitrary expulsion. In addition, states,
in their treaties relating to trade, commerce and friendship, generally insert a “most
favoured nation clause” specifying therein that the treatment towards their nationals will
not be less favourable than that which is or might be accorded to the nationals of any
third state. It is generally conceded that violation of treaty stipulations creates an inter-
national responsibility which entitles the injured party to damages.

Zambian law of deportation

Any alien, who does not possess a valid passport or any other document which may
be required for his entry into Zambia or has entered in violation of the regulations on
landing may be deported. In addition, the reasons, which have been mentioned earlier
for denial of landing, are also listed as the justiciable reasons for the deportation of
aliens. Thus any person who is suffering from a contagious disease and who is capable
or likely to become capable of infecting any other person with such disease can be
deported. Furthermore, an alien who in Zambia has knowingly lived wholly or partly
on prostitution or has procured any person for immoral purposes; who has insufficient
means to maintain himself and his dependents while in Zambia is subject to deportation.
Besides, an alien who, in the opinion of the chief immigration officer, is a person of bad
character and who enters into Zambia with a previous conviction is also likely to be
deported or one with respect to whom a permit to remain in Zambia is revoked or has
expired or who has procured his entry permit to stay in Zambia through false representa-
tion or concealing some material and relevant fact which might have not entitled him to
enter into Zambia can be deported.8® Finally, any person whose continued presence in
the territory is found to be injurious or inimical to the public interest, may also be depor-
ted from Zambia.%?

In addition to the aforesaid persons who are liable to be deported as prohibited
immigrants from Zambia, there are others who may also be deported for committing
criminal offences under section 26 of the Penal Code of Zambia.
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Thus, left largely free from restraint both by the legislature and by the judiciary
except as to procedure and save as it is expected that the minister concerned shall exer-
cise his power only in the public interest, the deportation power is absolute and unlimited.
This has been nicely said in the case of Fong yue Ting v U.S. where the Supreme Court
of the United States observed that “once the political department of the government or
the official clothed with authority to deport has made the determination that an alien
should be excluded, such determination is necessarily exclusive upon all its departments
and officers”.88

The procedure to be adopted in the deportation of an alien is comprehensively
described in section 23 of the Act which states that any immigration officer may either
independently or under the directions of the minister concerned, serve a notice on a
person to whom sub-section 2 of section twenty-two of the Act relates stating therein
that the person concerned is a prohibited immigrant and hence he must leave Zambia.
In this notice the specific period within which he must leave Zambia and the route which
he shall have to follow will also be mentioned.

Consequently, the deportation power of the minister is implied in his office and
acting in his political and executive capacity can deport any obnoxious alien whose
continued presence in Zambia is, in his opinion, injurious or inimical to the interests
of the public at large. The Act is thus very specific in relation to the procedure and the
minister is bound to follow it. The respondent is entitled to know the charges against him
and prepare to put up his defence either by himself or through counsel. Thus in the case
of Paton v The Attorney-General for Zambia and Mainza Chona in his capacity as Minister
of Home Affairs,8® where in the deportation notice served on the plaintiff no period or
route was specified and thus procedural requirements were not satisfied the court
rightly observed that ‘“‘the section does not enable officers of the immigration department
merely to bundle a person into a motor car and deliver him to the border.”

The prohibited immigrant must be given an opportunity to depart from Zambia of
his own volition within the period and by the route specified.®®

It is necessary to mention that the minister’s judgment, that the deportation of an
alien is in the public interest cannot be challenged before the courts. Because the right
of a state to self-preservation and the integrity of its dominion and its sovereignty is said
to be superior to personal liberty and international agreements to which the state may
be a party. Hence every government has the inherent inalienable and uncontrollable
power to expel from its border aliens whose continued presence in the territory has been
found detrimental to the public interest and the courts would not, in the absence of
express legislative authority, intervene for the purpose of controlling such power or
otherwise inquire into the action of the minister because of the doctrine of separation
of powers.

International law standards and the Zambian law of deportation

After discussing the Zambian law on deportation we come to the crux of the problem
whether Zambian deportation practices generally satisfy international law standards.
Initially there is no dispute between the municipal law as well as international law over
the expulsive power of a state which is an attribute or incident of sovereignty justifiable
on the grounds of self-protection or public interest and welfare.
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Difficulty, however, is encountered in attempting to clarify the broad categories of
self-preservation or public interest and welfare. Failing to supply a detailed definition
or enumeration of just causes, international law leaves inquiry on a case-to-case basis ®!
and it is supposed that the expelling state would not abuse its inherent and inalienable
right by proceeding in an arbitrary manner, because “such a right is of a very high nature
and that the justification must be great and convincing”.®? Therefore, it is necessary that
the distinction between discretion and arbitrariness must be kept alive in such cases and
the aliens should be given proper opportunity to represent their cases within the frame-
work of law.

The grounds for deportation from Zambia upon notice in writing served in person
on any undesirable person by any immigration officer or, if so directed by the minister in
case of a person to whom subsection (2) of section twenty-two relates, are identical with
the grounds of deportation in a number of countries.®3

In addition, it is immaterial if the power of deportation is exercised by the head of
state or by a subordinate officer provided it is being used within the limits and not arbi-
trarily because the location of the deportation power and the scope of the discretion of
the deporting authority do not concern international law as long as the minimum require-
ments of just cause, fair hearing and consideration for the personal convenience and
dignity of the deportees are met.

Consequently, international law places greater emphasis upon compliance with the
essentials of a fair hearing than upon the sufficiency of the cause or ground for deport-
ation. This is so, because of the acceptance of the power of a state to deport aliens as a
means of self-defence or self-preservation or as a means of promoting its interest or
welfare and also because of the absence of consensus on what constitutes just or sufficient
causes or grounds for deportation. However, the Human Rights Covenant of 1966 has
made it imperative that an alien lawfully in the territory of a state party to the present
covenant may be expelled therefrom only in pursuance of a decision reached by the
court in accordance with law and such person has right to have his case reviewed and
be represented for the purpose before the competent authority or a person or persons
especially designated by the competent authority.®*

In the light of the current minimum international law standards, it is fair to say
that Zambian deportation practices do satisfy the standards both as to sufficiency
of grounds and fairness of hearing, while the ministerial power to deport an alien,
whose stay in the territory is considered to be injurious to the public interest, may seem
to be absolute and unqualified, it is not really so, if it is assumed, as it should be assumed,
that the minister shall exercise this power only in the interest of the country, i.e. as a
means of self-defence or self-preservation and as a means of promoting the welfare of the
country.

Nonetheless, the possibility of abuse, however remote, cannot and should not
be dismissed. In a free society like Zambia, the liberty of an individual whether a citizen
or an alien, cannot be overprotected from official abuse and overzealousness. Thus
while the persons, described as prohibited immigrants in the second schedule of the
Immigration and Deportation Act, 1967, along with the persons whose deportation is
recommended, under section 26(1) of the said Act, by a court of law, in accordance with
the provisions of section thirty-three of the Penal Code, may be deported from Zambia
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by serving notice on such person or persons, it is however, submitted that the final
authority to deport a person should not be left in the hands of the minister alone:
There should be a board consisting of at least five persons with legal background, which
must examine each case on a case-to-case basis. Similarly in the absence of a detailed
definition of public interest, it is necessary that the minister should not be given absolute
and exclusive power to declare the presence of any person in Zambia as inimical to the
public interest under section 22(2) unless he can substantiate his allegations supported
by the facts either before a court (in camera if it is necessary) or the board so constituted
which will deliver its decision according to law. It becomes imperative that Zambia,
which has incorporated various articles of the International Covenant on Civil and
Political Rights of 1966, adopted by the General Assembly of the United Nations,
in chapter III of the Constitution protecting the numerous rights of individuals, should
not deport aliens who have entered lawfully in its territory unless the decision regarding
the deportations is reached in accordance with the law against them by the appropriate
court of justice. Besides it is a fundamental principle of law that “no man is punishable
or can lawfully be made to suffer in body or goods, except for a distinct breach of law
established in the ordinary legal manner before the ordinary courts of law”% since “the
liberty of an individual is not something which can be disposed of indiscriminately in
the absence of a positive law”.96

It can be appraised, that in spite of absolute and uncontrollable power of the minister
to deport obnoxious aliens whose presence in Zambia is inimical to the public interest,
Zambian legislation, judicial decisions and administrative practices relating to deporta-
tion of aliens do conform to the international minimum standard as discussed above.
The deportees are generally served in person with notices declaring them prohibited
immigrants and so asking them to leave Zambia within the specified period and taking
the specific routes by which they shall travel in leaving Zambia. They are also allowed to
make representation to the minister who may review their cases accordingly taking
relevant facts into consideration. However, as the security of a state is unquestionably
superior to personal liberty this arbitrariness of the minister does not violate any inter-
national law standard.
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